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BEFORE THE 
DEPARTMENT OF TRANSPORTATION 

OFFICE OF THE SECRETARY 
WASHINGTON, D.C. 

Joint Application of 

UNITED AIRLINES, INC 

and : Docket OST-96-1434. 

AIR CANADA 

under 49 U.S.C. SS 41308 and 41309 for 
approval of and antitrust immunity for 
an expanded alliance agreement 

ANSWER OF NORTHWEST AIRLINES, INC. 

Northwest Airlines, Inc. ("Northwestmm) , pursuant to Order 96- 
7-16 issued and served by the Department on July 12, 1996, hereby 

files the following Answer to the Joint Application of United 

Airlines, Inc. ("United") and Air Canada for antitrust immunity for 

their commercial alliance agreement (the "Joint Application") . For 
the reasons set forth below, the Joint Application should be 

denied. 

The Department has firmly established a policy to consider 

antitrust immunity for alliances only where there is a fully 

effective "open skies" agreement in place. The rationale for this 

policy is twofold. First, the existence of an open skies regime 

leaves other U . S .  carriers free to mount competitive responses to 



meet consumer demand and reflect the interplay of market forces.' 

Second, the availability of antitrust immunity serves as a strong 

inducement for other trading partners to liberalize their aviation 

regimes with the United States.2 

In approving the American/Canadian antitrust immunity 

application, however, the Department made a one time exception to 

its policy of requiring open skies as a prerequisite to antitrust. 

immunity, citing what the Department perceived to be unique! 

competitive conditions in the U.S.-Canada transborder market. In 

both the Show Cause and Final Orders approving the 

American/Canadian antitrust immunity application, however, the 

Department drew a distinction between, on the one hand, the 

competitive conditions in the Montreal and Vancouver markets and, 

on the other hand, the Toronto market. 

We conclude, therefore, that the U.S.- 
Montreal/Vancouver markets, which become de 
jure open in February 1997, will be open 
before the proposed expansion of the alliance 
can have an impact on competition, and that, 
as a consequence, the Montreal and Vancouver 
markets are already open de f a c t o ,  and the 
remaining nominal limitations do not justify 

See Joint Amlication of Northwest-KLM for Antitrust 
Immunity, Show Cause Order 92-11-27 at 15-16 (Nov. 16, 199211 
("Because of the Open Skies accord, any U.S. carrier may serve the 
Netherlands from any point in the United States. As a result,, 
other carriers have the opportunity and ability to enter the U. S. -- 
Netherlands market and to increase their service if the applicants 
try to raise prices above competitive levels (or lower the quality 
of service below competitive levels.") 

See Id. at 14 ("We look to our Open Skies accord with the 
Netherlands and our approval and grant of antitrust immunity to the 
[Northwest-KLM] Agreement to encourage other European countries to 
agree to liberalize their aviation services so that comparable 
opportunities may become available to other U.S. carriers.") 
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our withholding of approval and immunity for 
the short period until all restrictions are 
removed. 

Thus the only potentially troublesome market 
at issue is the Toronto-U.S. market, but CAI 
has a relatively small share -- five percent - - of the traffic in that market. American has 
a larger share, 21 percent, while Air Canada 
has the largest share, 40 percent. Air 
Canada, not CAI, has a hub at Toronto. 
Consequently, to the extent the [American/CAI] 
alliance strengthens American's position at 
Toronto, it will enhance competition in the 
U.S.-Toronto market. 

Order 96-7-21 at 21. 

While granting antitrust immunity to the American/Canadian 

alliance arguably will enhance competition vis-a-vis Air Canada, 

awarding antitrust immunity to the United/Air Canada alliance would 

substantially lessen competition in the U.S.-Toronto market. With 

its large Toronto hub, Air Canada already has more than a 40% share 

of the total U.S.-Toronto market.3 The United/Air Canada 

combination would produce a 49.1% market share based on seats and 

a 53.5% market share based on  departure^.^ The integration of 

United/Air Canada would greatly expand the joint network by 

increasing each airline's access to beyond points, and thereby 

further entrenching Air Canada's already dominant position in the 

In its Show Cause Order, the Department found that Air 
Canada has a 41.2% market share of transborder U. S. -Toronto 
passengers. According to an Attachment to Air Canada's June 4,, 
1996 objection to the Department's Show Cause Order tentatively 
approving the American/Canadian antitrust immunity application, Air 
Canada has 43.3% of the U.S.-Toronto market based on seats and 
49.9% market share based on departures. 

3 

See Attachment to Answer of Air Canada to Show Cause 4 - 
Order, dated June 4, 1996 (Docket OST-95-792). 
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U.S.-Toronto market. Moreover, allowing United to coordinate with 

Air Canada would give United the unique ability to, in effect, 

circumvent the phase-in restrictions applicable to other U.S. 

carriers and benefit from the "head start" afforded to Air Canada 

under the bilateral. At the same time, other U.S. carriers would 

be unable to mount a competitive challenge to an United/Air Canada 

combination due to the bilateral's transitional restrictions. 

Northwest I s inability to serve Toronto from its Minneapolis 

hub is a perfect example of the inability of U.S. carriers to 

competitively discipline Air Canada's services to Toronto. While 

Northwest is completely foreclosed from serving the Minneapolis- 

Toronto market, Air Canada enjoys an absolute monopoly on the 

Minneapolis-Toronto route. Even if Northwest is awarded one of the 

four route opportunities available under the third year 

transitional provisions of the bilateral, Northwest will be limited 

to two daily frequencies. Air Canada, on the other hand, presently 

operates four daily nonstop flights between Minneapolis and Toronto 

and is completely unrestricted in its ability to increase that 

level of service at any time. 

Granting United/Air Canada antitrust immunity before 

expiration of the transitional restrictions on U.S. carriers would 

substantially lessen competition in the U.S.-Toronto market b y  

further strengthening Air Canada's dominant position in the U.S.- 

Toronto market. The proposed alliance therefore fails to satisf.y 

the statutory requirements for antitrust immunity set forth in 49 

U.S.C. S 41309. Moreover, approval of the Joint Application 

4 



despite the U.S.-Canada bilateral’s significant restrictions on 

U.S. carrier entry into the largest Canadian market would send a 

very dangerous signal to other U.S. trading partners, such as the 

United Kingdom, that antitrust h”mnity may be obtained without 

open skies. 

WHEREFORE, Northwest Airlines, Inc. respectfully urges the 

Department to deny the Joint Application of United/Air Canada until 

the transitional provisions of the U.S.-Canada bilateral have 

expired. 

Respectfully submitted, 

Associate General Counsel 
NORTHWEST AIRLINES, INC. 
901 15th Street, N.W. 
Washington, D.C. 20005 
(202) 842-3193 

August 2, 1996 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 2nd day of August 1996, I served a 
copy of the foregoing document of Northwest Airlines on the 
following individuals by first class mail, postage prepaid: 

Stuart I. Oran 
Executive Vice President - 
Corporate Affairs and 
General Counsel 

UNITED AIR LINES 
P.O. Box 6610 
Chicago, IL 60666 

Cyril D. Murphy 
VP - Gov't t Int'l Affairs 
UNITED AIR LINES 
1707 L Street, NW, Suite 300 
Washington, D.C. 20036 

Michael G. Whitaker 
Senior Counsel - International 
UNITED AIR LINES 
1707 L Street, N.W. 
Suite 300 
Washington, D.C. 20036 

and Regulatory Affairs 

Shelley Longmuir 
Vice President - Government 
UNITED AIR LINES 
1707 L Street NW 
Suite 300 
Washington DC 20036 

Affairs 

Joel Stephen Burton 
Ginsberg, Feldman & Bress 
1250 Connecticut Avenue, N.W. 
Suite 800 
Washington, D.C. 20036-1795 
(FOR UNITED AIR LINES) 

Carl B. Nelson, Jr. 
Associate General Counsel 
AMERICAN AIRLINES, INC. 
1101 17th St., N.W. 
Suite 600 
Washington, D.C. 20036 

Marshall S. Sinick 
Squire, Sanders & Dempsey 
1201 Pennsylvania Avenue, N.W. 
Suite 500 
Washington, D.C. 20004 
(FOR ALASKA AIRLINES) 

Stephen H. Lachter 
1150 Connecticut Ave., N.W. 
Suite 900 
Washington, D.C. 20036 
(FOR RENO AIRLINES) 

Patrick P. Salisbury 
SALISBURY & RYAN 
1325 Avenue of the Americas 
New York, NY 10019 
(FOR SHUTTLE) 

Frank Cotter, Esq. 
Assistant General Counsel 
USAIR, INC. 
Crystal Park Four 
2345 Crystal Drive 
Arlington, VA 22227 

Richard Taylor 
Steptoe t Johnson 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
(FOR COMAIR) 
(FOR EVERGREEN) 

Robert E. Cohn 
Shaw, Pittman, Potts & 
Trowbridge 

2300 N Street, N.W. 
Washington, D.C. 20037 
(FOR DELTA) 

John Gillick 
Winthrop, Stimson, Putnam 

t Roberts 
1133 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
(FOR AMERICA WEST AIRLINES) 



Richard J. Fahy, Jr. 
Consulting Attorney 
808 17th Street, N.W. 
Suite 520 
Washington, D.C. 20006 
(FOR TRANS WORLD AIRLINES) 

Louis A. Turpen 
Director of Airports 
SAN FRANCISCO INT'L AIRPORT 
P.O. Box 8097 
San Francisco, CA 94128 

Leslie Madsen 
Air Service Manager 
DENVER INTERNATIONAL AIRPORT 
8500 Pena Boulevard 
Denver CO 80249-2000 

Theodore I. Seamon 
Hewes, Morella, Gelband 

1000 Potomac Street, N.W. 
Suite 300 
Washington, D.C. 20007 

& Lamberton 

Berl Bernhard 
Joseph L. Manson 
John R. Mietus, Jr. 
VERNER, LIIPFERT, BERNHARD, 

901 15th Street, N.W. 
Suite 700 
Washington, D.C. 20005-2301 

MCPHERSON AND HAND 

R. Bruce Keiner 
Crowell & Moring 
1001 Pennsylvania Avenue, N.W. 
Suite 1100 
Washington, D.C. 20004 
(FOR CONTINENTAL) 
(FOR CONTINENTAL MICRONESIA) 

John R. Degregorio 
Senior Attorney 
MIDWEST EXPRESS AIRLINES 
700 11th Street NW 
Suite 660 
Washington DC 20001 

Steven A. Alterman 
Meyers C Alterman 
1710 Rhode Island Avenue, N.W. 
Washington, D.C. 20036 
(FOR HORIZON AIR) 

Richard D. Mathias 
Cathleen P. Peterson 
Zuckert, Scoutt 61 Rasenberger 
888 17th Street, N.W. 
Washington, D.C. 20006 
(FOR USAIR, INC.) 

Rich Leidl 
Reid & Priest 
701 Pennsylvania Avenue NW 
8th Floor 
Washington DC 20004 
(FOR CITY C COUNTY OF DENVER) 

Kenneth Quinn 
Winthrop, Stimson, Putnam 

& Roberts 
1133 Connecticut Avenue, N.W. 
Washington, D.C. 20036 

Barrett Murphy 
Chicago Dept. of Aviation 
P.O. Box 66142 
Chicago O'Hare Int'l Airport 
Chicago, IL 60666 

Stephen Gelband 
Hewes, Morella, Gelband 61 

1000 Potomac Street, N.W. 
Suite 300 
Washington, D.C. 20007 

Lamberton 

James A. Wilding 
METROPOLITAN WASHINGTON 
AIRPORTS AUTHORITY 

44 Canal Center Plaza 
Alexandria, VA 22314 

Roger W. Fones 
Antitrust Division 
DEPARTMENT OF JUSTICE 
Judiciary Center Building 
555 Fourth Street, N.W. 
Room 9104 
Washington, D.C. 20001 


